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Agai nst SCOIT E. SELMER, Attorney at Law. OCT 10. 1995
Marilyn L. G aves
Cerk of Suprenme Court
Madi son, W
ATTORNEY disciplinary pr oceedi ng. At t or ney publicly

repri manded and condition inposed.

PER CURI AM VW review the recormendati on of the referee that
Attorney Scott E. Selnmer be publicly reprinmanded and placed on two
years' probation as discipline for professional m sconduct. That
m sconduct consisted of his failure to pronptly provide his client
in a personal injury matter a full accounting of funds he received
on her behalf, charging and suing that client to collect an
unr easonabl e fee, abusing the discovery process in that action, and
failing to maintain proper trust account books and records, falsely
certifying that he had done so and comm ngling personal and client
funds in his trust account.

W determne that the recommended public reprimand 1is

appropriate discipline to inpose for Attorney Sel mer's professional
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m sconduct but do not accept the recommendation that he be placed
on probation. The discipline recommended by the referee is
identical to that inposed on Attorney Selnmer by the M nnesota
Supreme Court for Attorney Selner's professional msconduct in
these matters. However, the terns of probation inposed in
M nnesota are nerely requirenents that he conform to specified
rules of attorney professional conduct. Furthernmore, we do not
consi der probation an appropriate form of discipline in m sconduct
cases. However, because of Attorney Selner's trust account
violations, we inpose as a condition on his continued practice of
law for a period of two years the requirenent that he furnish the
Board of Attorneys Professional Responsibility (Board) a copy of
his trust account records quarterly or as the Board may otherw se
direct.

Attorney Selmer was admtted to practice law in Wsconsin in
1978 and practices in Mnneapolis. He has not previously been the
subject of a prior disciplinary proceeding in Wsconsin. Based on
a stipulation of the parties, the referee, Attorney Janet A
Jenkins, nmade a finding of those facts found by the M nnesota
Suprene Court in the disciplinary proceedi ng there.

Attorney Selnmer was retained to represent a client in a
personal injury matter in Wsconsin, for which it was agreed that
he would be paid a contingent fee of one-third of all anounts
recovered at or prior to trial or 45 percent of all anounts

recovered in the event an appeal was necessary. Attorney Sel ner
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commenced an action in July, 1986 and the defendant insurer
notified himit would seek a declaratory judgnent of no coverage.
The summons and conplaint in the declaratory judgnent action were
served on the client but she was unsuccessful in reaching Attorney
Sel ner because he had resigned from his law firm and had not
notified her. Consequently, no answer to the conplaint was filed.
Wen he learned that a notion for default judgnent was set for
hearing, Attorney Selnmer requested a postponenent but it was
deni ed. Because he was delayed on his way to the court for the
hearing, the insurer was granted default judgnent.

Attorney Sel mer appeal ed the default judgnent to the Wsconsin
Court of Appeals in June, 1989 but dismssed the appeal after
filing a notion to vacate the judgnent in the circuit court.
Attorney Selnmer consented to a private reprinmand fromthe Board for
having inconpetently filed that appeal: his notice of appeal was
captioned in federal district court and stated that the appeal was
being nade to the United States Court of Appeals. Mreover, at the
time he filed that notice of appeal, Attorney Selner was suspended
from practice in Wsconsin for failure to conply with continuing
| egal education requirenents.

The client's claim ultimately went to arbitration and the
client was awarded $10,000. Wen he informed her of his receipt of
that amount, the client asked Attorney Selner to send her the check
but he did not do so. He and the client corresponded thereafter on

the question of how the proceeds of the settlenment should be
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distributed and on Novenber 5, 1990, the client wote to him
requesting an accounti ng.

On Novenber 15, 1990, Attorney Selner filed the first of three
actions against his client for fees and costs asserted to be ow ng
to him The court dismssed the conplaint on the ground that
Attorney Selmer had not nade a demand upon his client prior to
initiating the action. Attorney Selnmer then commenced a snall
clains action to recover the costs of collection and an action for
attorney fees. Those actions clained fees and expenses in varying
anount s: the first action sought $4500, the anount to which he
woul d have been entitled had the settlenment been obtained after an
appeal ; in the second action, he sought $10, 203.

In one of those actions, Attorney Selner did not respond to
interrogatories and a request for docunent production, despite
frequent requests of opposing counsel to do so. He did respond,
however, the day before the hearing on a notion to conpel
di scovery. Thereafter, the <client's attorney noved for a
protective order and sanctions and the notion was granted. In
Novenber, 1991 the parties submtted the matter to fee arbitration,
as the result of which the client was awarded $3338 and Attorney
Sel mer $6662.

The investigation of the client's conplaint to the M nnesota
disciplinary authorities disclosed that Attorney Selnmer had not
mai ntai ned proper trust accounts, comm ngled personal and trust

account funds, inproperly retained in his trust account some $1200
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in fees due himand issued four trust account checks payable to his
enpl oyes. Further, one of his trust accounts was a non-interest-
bearing account, contrary to the M nnesota rul es.

Accepting the Mnnesota Suprene Court's findings of fact, the
referee concluded that Attorney Selner's conduct in these matters
violated the following rules: his failure to pronptly provide his
client wth an accounting of funds he received on her behalf,
despite her requests that he do so, violated SCR 20:1.15(b);* his
charging and suing to collect an unreasonable fee and his abuse of
the di scovery process in litigation against his client violated SCR

20:1.5(a)? and 3.1(a)(3);® his failure to maintain proper trust

! SCR 20:1.15(b) provides, in pertinent part: Saf ekeepi ng
property.

(b) Upon receiving funds or other property in which a client
or third person has an interest, a |lawer shall pronptly notify the
client or third person in witing. Except as stated in this rule
or otherwise permtted by law or by agreenent with the client, a
| awyer shall pronptly deliver to the client or third person any
funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shal
render a full accounting regardi ng such property.

2 SCR 20:1.5 provides, in pertinent part: Fees

(a) Alawer's fee shall be reasonable.

[The factors to be considered in determning the
reasonabl eness of a fee are set forth in subs. (1) through (8).]

8 SCR 20:3.1 provides, in pertinent part: Meritorious clains
and contentions
(a) Inrepresenting a client, a | awer shall not:

(3) file a suit, assert a position, conduct a defense, delay
a trial or take other action on behalf of the client when the
| awyer knows or when it is obvious that such an action would serve
nmerely to harass or maliciously injure another.
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account records, his false certification that he had done so and
his comm ngling of personal and client funds in his trust accounts
violated SCR 20:1.15(a), (d) and (g)* and SCR 20:8.4(c)."

On the basis of that m sconduct, the M nnesota Suprene Court
publicly reprinmanded Attorney Selner and placed him on two years
probation on terns which included that he nmaintain books and
records concerning his law office inconme and expenses and funds

held on behalf of <clients and nake those books and records

* SCR 20:1.15 provides, in part: Safekeeping property.

(a) A lawyer shall hold in trust, separate fromthe |awer's
own property, property of clients or third persons that is in the
| awyer' s possession in connection with a representation. Al funds
of clients paid to a lawer or law firm shall be deposited in one
or nore identifiable trust accounts ... and no funds belonging to
the lawer or law firm except funds reasonably sufficient to pay
account service charges nmay be deposited in such an account.

(d) Wen, in the representation, a |lawer is in possession of
property in which both the Ilawer and another person claim
interests, the property shall be treated by the |awer as trust
property wuntil there is an accounting and severance of their
i nterests. If a dispute arises concerning their respective
interests, the portion in dispute shall continue to be treated as
trust property until the dispute is resol ved.

(g) A nmenber of the State Bar of Wsconsin shall file with
the State Bar annually, with paynent of the nenber's State Bar dues
or upon such other date as approved by the Suprene Court, a
certificate stating whether the nenber is engaged in the private
practice of law in Wsconsin and, if so, the nanme of each bank,
trust conpany, credit union or savings and |oan association in
which the nmenber nmaintains a trust account, safe deposit box, or
both, as required by this section. Each nmenber shall explicitly
certify therein that he or she has conplied with each of the
record-keeping requirenents set forth in paragraph (3) hereof.

® SCR 20:8.4 provides, in pertinent part: M sconduct
It is professional msconduct for a | awer to:

(cj 'engage I n conduct involving dishonesty, fraud, deceit or
m srepresent ati on;
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available to the disciplinary authorities upon their request and
provide copies of all required nonthly reconciliation and trial
bal ances. The referee in this proceeding recormended that the sane
di scipline be inposed. The referee further recommended that
Attorney Selner be required to pay the costs of the proceeding,
with an exception, to which the Board agreed, of the cost of the
client's travel to Wsconsin in connection with this proceeding.

W adopt the referee's findings of fact and concl usi ons of |aw
concerning Attorney Selner's professional msconduct in these
matters. A public reprimand, together wth the condition of
submtting trust account records to the Board, is appropriate
di scipline for that m sconduct.

IT IS ORDERED that Attorney Scott E  Selner is publicly
repri manded as discipline for professional m sconduct.

IT IS FURTHER ORDERED that for a period of tw years,
commencing the date of this order, Scott E. Selner shall furnish to
the Board of Attorneys Professional Responsibility quarterly or as
the Board may otherw se direct a copy of his trust account records
as specified by the Board.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Scott E. Selner pay to the Board of Attorneys Professiona
Responsibility the <costs of this disciplinary proceeding as
recommended by the referee, provided that if the costs are not paid
within the time specified and absent a showing to this court of his

inability to pay the costs within that tinme, the license of Scott
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E. Selnmer to practice law in Wsconsin shall be suspended unti

further order of the court.
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